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THE GROWTH AND FUTURE OF STATE BOARDS 
AND COMMISSIONS. 

SINCE the Civil War the economic and social development of 
this country has been marvelous. The population has more 
than doubled; the facilities for transportation and communication 
have not only increased immensely, but have also greatly im- 
proved and cheapened. The output of our mills and factories 
has multiplied many fold; a new industrial revolution has taken 
place, and America has become an important if not the leading 
factor in world industrial competition. Along with these trans- 
formations we must consider also the new fields for enterprise 
that have opened, the advance of science, the greater complexity 
of processes in manufacture, the physical forces coming more and 
more into use, and the great addition to our industrial population, 
and, consequently, to our producing capacity, that has come 
from foreign lands. 

Accompanying changes have taken place in the management of 
wealth and in the relations of persons engaged in industrial pur- 
suits. Individual initiative, enterprise, and responsibility have 
been succeeded, to a great extent, by corporate activity, with 
both good and evil results: good, in that many small accumula- 
tions of wealth are combined and utilized by the most energetic 
and skillful; evil, in that there is little or no personal responsi- 
bility in the use of wealth, the corporation becomes rightly char- 
acterized as "soulless," and practical monopolies, with all their 
disturbing influences, are likely to arise. 

With such changes in progress in the social and economic 
world, we should expect corresponding modifications in govern- 
ment. The political organism, under such circumstances, must 
develop or degenerate. Stand still it cannot. 

The English and American systems of government are noted 
for the readiness with which they respond to the growing needs of 
the people. So far as our national Constitution is concerned, it 
is true, indeed, that the process of formal amendment is not only 
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slow, but very difficult, — almost impossible. Fortunately, how- 
ever, the Constitution of the United States is but an outline of 
government, and one so broad and liberal that much can be 
effected in the way of improvement and changes of details with- 
out amending the instrument itself. Witness the enormous power 
exercised by Congress under the simple authority to establish 
post-offices and post roads and to regulate commerce. As to our 
State governments, adaptation to new conditions may be brought 
about with even greater readiness. Not only is the process of 
constitutional amendment easier, but the residuary power of the 
States renders possible prompt and efficient action by mere 
legislation. 

It is within the field of State activity that economic and social 
changes are most likely to be reflected. The State government 
touches the individual far more intimately than the National gov- 
ernment and at more points. Industrial, commercial, domestic, 
educational, and religious interests, to say nothing of the general 
duty of police, are intrusted to its care. During the last thirty 
years, many experiments in government have been made by our 
State authorities. Some of them have proved failures, but not 
all. Gradually there has been developed and is still developing, 
in the statute books and in the experience of State officers, a gov- 
ernmental structure of great interest and value. 

In America, for a hundred years before the Civil War, the gov- 
ernmental questions uppermost in men's minds were chiefly, 
though not exclusively, constitutional: since the war, they have 
been mainly administrative. 1 That is to say, prior to the Civil 
War, questions of independence, of the interrelationship of govern- 
mental departments, of State rights, of suffrage, occupied most 
attention; while since the reconstruction period, interest has been 
centered on the relations of the State to great corporations, on 
capital and labor in their industrial struggles, on State aid in the 
development of the country's resources, on the methods and 
measure of taxation, on the protection of the health and morals 
of the people, and on the furthering of educational, industrial, 
and philanthropic enterprises. The problems here have been 

1 Goodnow, Comparative Administrative Law, vol. I, p. iv. 
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largely those of administration, — of efficient exercise of power 
by governmental agencies. 

This increased administrative activity has sometimes found ex- 
pression in laws general in character, and requiring no special 
machinery for their execution; but more frequently a special need 
— industrial, scientific, educational, philanthropic — has called 
into existence a special organ of government to supervise, aid, or 
manage the affair. This is the source of those boards and com- 
missions which have in late years become prominent in all the 
States, but more particularly in those having the most complex and 
highly developed industrial organization. These bodies are the 
latest product of governmental evolution. They have developed 
since the Civil War, many of them during the last two decades; 
and a study of their form and action will reveal the tendencies of 
governmental progress, and the advance already made in certain 
directions toward paternalism and State socialism. 

The writer has made a prolonged effort to collect information 
concerning the boards and commissions of the several States. 
The data were found to be widely scattered and difficult to secure, 
but enough has been obtained to warrant some rather interesting 
conclusions. 

/. Origin and Distribution 0} the Boards and Commissions. 

Several causes have contributed to the establishment of these 
bodies. One, undoubtedly, is the growing consciousness of the 
legislator that he must have more light before filling the statute 
books with laws. Especially does he feel this when dealing with 
the great and complicated interests that have arisen from the 
expansion of our social and economic life. A number of the 
commissions may be said to have had their origin and prototype 
in standing committees of the legislature. Of course it has long 
been the custom of legislative bodies to refer matters requiring 
investigation to special committees, composed of their own mem- 
bers, in order that data may be collected, evidence heard, and 
recommendations proposed. But the shortness of legislative ses- 
sions in most of the States, and the lack of expert knowledge 
and of necessary leisure on the part of the legislators themselves, 



634 POLITICAL SCIENCE QUARTERLY. [Vol. XVIII. 

have sometimes led them to establish a committee or commis- 
sion composed of outsiders possessing special knowledge of the 
subject, and able to give their whole attention to the matter in 
hand. 

This explanation of their origin would hardly hold good for 
many of the boards and commissions; for example, those desig- 
nated "executive." In this class the original purpose was not 
so much to collect information as to get something done; and the 
same is true of "supervisory" and "examining" commissions. 
The impulse to the formation of such commissions has frequently 
come from outside the legislature, and the whole plan and or- 
ganization have been suggested independently of that body. Pub- 
lic opinion has first been aroused by earnest advocates of the 
proposed extension of governmental functions, and this has finally 
had its influence upon those in authority. A bill has been intro- 
duced and forced through, and the establishment of the com- 
mission has followed. The Massachusetts Board of Health, and 
later the Highway Commission, are cases in point, and good 
examples of the deliberate manufacture of public sentiment. 

Another cause of the establishment of boards and commis- 
sions is found in the growing strength and solidarity of profes- 
sional and industrial organizations. Realizing that the good 
name of their profession was suffering, and the practice of their 
members at the same time diminished, by the quackery or un- 
skilled work of persons pretending to have the necessary quali- 
fications, medical, dental, pharmaceutical, and other associations 
have used their not inconsiderable influence to secure boards of 
registration, and to obtain laws forbidding practice by unregis- 
tered persons. In the same way industrial organizations are 
realizing more and more what a useful ally the government can 
be in limiting numbers in each line of work, and a movement to 
invoke this alliance is growing in strength. The Pennsylvania 
law requiring miners to obtain certificates in order to work in the 
coal mines of that State, is a case in point. 

As to the distribution of the commission system through the 
Union, Massachusetts, the pioneer in adopting the system, dis- 
tances all the other States in the number of such bodies and in 
the variety of interests placed under their care. This develop- 
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ment, however, has not continued without protest. Illinois stands 
next. In general it may be said that the States having highly 
developed manufacturing and commercial interests lead in the 
number of such bodies. The exceptions are Kansas and Colorado, 
which possess a surprising number for States having agriculture 
or mining as their leading industry. The New England States, 
with the exception of Maine and Vermont, have a pretty full 
development of the system, attributable to the influence of Mas- 
sachusetts and the general similarity of economic and social 
conditions. The Southern States, as a rule, have but few com- 
missions. 

II. Duties of the Boards and Commissions. 

So various are the duties assigned to these bodies, that their 
classification is made very difficult. A careful examination, 
however, reveals that they may be grouped under the follow- 
ing heads: Industrial, Scientific, Supervisory, Examining, Educa- 
tional, Executive, Corrective and Philanthropic. 

1. Industrial. — Examples of such bodies are to be found in 
boards of agriculture, dairy and food, horticulture, and inspectors 
of mines, oil, fish, livestock, grain, steam boilers, steamboats, 
workshops and factories. 

A majority of the States have boards of agriculture; the first 
three boards and inspectors of mines and oil mentioned above 
are represented in perhaps one-fourth of the States; each of 
the remaining boards and inspectors in about one-tenth of the 
States. There are a number of other boards that are represented 
in only one or two States; for example, terrapin inspectors (South 
Carolina), beef and scythe stones (Rhode Island), silk commis- 
sion (Kansas), tobacco inspectors (Maryland), bakery inspectors 
(Ohio). 

In boards of this kind we see an effort of the States to further 
special industries, because of their present or prospective impor- 
tance. That so large a number have established boards of agri- 
culture and kindred bodies (horticulture, cattle, etc.), reveals the 
immense importance of the industry, and, perhaps, incidentally, 
of the farmers' vote; for it must be admitted that commissions are 
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sometimes formed to indicate an interest in a particular class 
rather than to meet a real need or demand of the industry thus 
favored. 

These boards of agriculture have endeavored to advance the 
industry by spreading information concerning the best methods 
of soil cultivation, and of stamping out diseases prevalent among 
the domestic animals, by making known the advantages their 
respective States possess for agricultural pursuits, by organizing 
and conducting farmers' institutes, to discuss matters of interest 
and exchange experience. These and other duties have, on the 
whole, been fairly well executed. On the other hand, the boards 
of agriculture have not been without faults. A tendency to move 
only over the surface of the questions presented for discussion 
— to be popular at the expense of a more thorough and adequate 
treatment of the problem discussed; a willingness to boom some 
new or promising field of agricultural work without due consid- 
eration of anything but immediate consequences and surface con- 
ditions; and a too ready yielding to the temptation to give advice 
as to the best methods, etc., when no really scientific investiga- 
tions have preceded, — these are the chief, though perhaps not 
the only, faults of these bodies. 

Of a somewhat different character from the boards of agricul- 
ture are the commissions charged with the duty of looking after 
the quality of the staple articles of their respective States, and 
of seeing that various means of manufacture, of power, of tran- 
sportation, etc., are in proper condition. The purpose here is 
to protect the health of the consumer, the good name of the 
States' products, and, also, in some cases, the safety of the 
employees. The inspection of mines and manufactures, however, 
has not yet proceeded very far, but may be found in a few of the 
States. 

The experiment of Ohio in providing a free employment bureau, 
a State labor exchange, has been followed only in New York. 

2. Scientific. — Boards of health are found in most of the 
States; bureaus of labor statistics have been established in about 
one-half; boards of topographical or geological survey in about 
one-fourth of the States. Other boards and commissions of this 
general character (public records, forestry, weather service, drain- 
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age), and such public officers as vaccine agent and State chemist, 
are found in but few States. 

The desire for exact information, for the highest expert knowl- 
edge, grows apace, and has found expression in the creation of 
these bodies, charged primarily with the collection of scientific 
data; though some, like the boards of health, have executive 
duties to perform. It is a promising sign of the times that the 
number of such commissions is increasing. The great multipli- 
cation of boards of health also indicates a determination to use 
the approved results of scientific investigation in the most effect- 
ive way for the prevention of epidemics and the general preser- 
vation of the health of the people. Of course, this is a species 
of paternalism, though surely of a very justifiable kind. The 
almost absolute power of these boards in condemning property, 
isolating individuals, and establishing quarantines, is worthy of 
more attention from students of government. 

The large number of States that have established bureaus of 
labor statistics since Massachusetts set the example in 1869, 
indicates the need felt of securing adequate data before attempt- 
ing to cure social ills. No doubt, much that has been secured 
by these bureaus is almost useless, owing to the failure to observe 
the strict requirements of scientific investigation. Politicians, un- 
fortunately, have frequently secured appointments at the head 
or on the staff of the bureaus as rewards for political services; or, 
in order to secure the favor of labor organizations, untrained 
men have been put in such places, with the result that their work 
is discredited, and fails to inspire confidence in its accuracy or 
scope. Being ill trained or untrained in the difficult work of 
collecting, classifying, and generalizing the necessary information, 
the results prove inadequate, inaccurate, and misleading. 

Still, much use has already been made by statesmen, students, 
and writers, of the matter presented in the reports, not only in 
this country but elsewhere. The example of the United States 
in collecting and publishing industrial information in a systematic 
fashion has been followed quite largely in other countries. 

3. Supervisory. — The most conspicuous examples are boards 
of arbitration, railroad commissions, and commissioners of insur- 
ance, inland fisheries, and game. The last three are found in a 
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large number of States, the first in at least eight. Several States 
are experimenting with boards of inspectors whose duties are to 
supervise corporations (Massachusetts), gas and gas meters, 
building and loan companies. 

The commissioners grouped under this head are probably bet- 
ter known than any others. The railroad and insurance com- 
missions have been the most prominent. The railroad commis- 
sions are of two varieties: one, of which Massachusetts furnishes 
the type, has power to direct attention to cases of neglect, ill 
treatment, overcharges, etc., by the railroads, but no power to 
compel obedience; the other variety, represented by most West- 
ern commissions, possesses power to compel railroads to obey its 
orders, subject, of course, to the courts. 

There is a difference of opinion as to the relative merits 
of the two kinds, though the tendency seems to be toward the 
latter. The commission that has no direct power of compul- 
sion is expected to act on the roads through public opinion, 
and, ultimately, through the legislature, should the roads prove 
obstinate. The commissions possessing direct power have found 
themselves much circumscribed by the federal courts, that insist 
on the right to review their decisions and reverse them when 
they appear to be cutting so deeply into the revenue of the 
roads as to make it impossible to pay fixed charges and some 
profits, or when the procedure of the commission seems incon- 
sistent with due process of law. Kansas has recently attempted 
to get around both of these points by establishing a special " court 
of visitation," founded for the purpose of controlling rates. It 
seems unlikely that this new organization can stand the tests of 
the federal courts. 

Insurance commissioners are endowed with great power in 
some States. For example, in Kansas, the insurance commis- 
sioner may absolutely exclude the most powerful companies 
from writing policies within the State. Such dictatorial power 
is certainly liable to abuse, and examples are not wanting of 
actions by a former insurance commissioner of Kansas that have 
the appearance of a "holding up" of the companies — of com- 
pelling them to pay for the privilege of operating in the State. 
It was commonly reported during his administration that emis- 
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saries from the commissioner tried to extort what amounted to 
blackmail from a number of the largest companies. 

The movement to arbitrate labor disputes between employer 
and employees has crystallized in eight permanent commissions 
in as many States. In a number of other States, the law pro- 
vides a method of creating temporary commissions for the settle- 
ment of labor disputes when the occasions arise. They have had 
a moderate amount of success, but do not seem to have met 
the expectation even of their originators. In a recent case in 
Massachusetts, the striking laborers and the employers agreed 
to submit the matter in dispute to the State board of arbitration 
and conciliation, but on the award being made in favor of the 
employers, the laborers refused to accept it. Such failures to 
abide by the decision of the arbitrators strikes a deathblow at the 
whole system. 

4. Examining. — Boards of registration in dentistry, medicine 
and pharmacy, are found in many of the States. In at least four 
there is a civil service board, while several have boards or com- 
missions whose duties are to examine pilots, veterinarians, under- 
takers, architects (Illinois), horseshoers (Illinois, Minnesota), 
barbers (Minnesota), and plumbers (Minnesota). 

A very interesting development is presented under this head. 
The movement is spreading rapidly to provide boards for the 
examination of certain important skilled professional men and 
artisans. Dentistry, medicine and pharmacy commissions are re- 
quired by law to examine and register those persons who are to 
be permitted to practice their respective professions in the various 
States. Such a board is controlled by the profession concerned, 
and is moved, therefore, by a real desire to exclude unworthy 
members from the profession, and to preserve, so far as pos- 
sible, its fair fame. The exclusions are made on the ground 
of unfitness alone, so that any attempt to limit the number 
practicing in the State can only be carried out by excluding 
the unworthy, and thus the standard will be raised. In all these 
professions, it is not a greater number of practitioners that 
the public interests demand, but higher skill; hence such a sys- 
tem of registration may be expected to result in more rigid re- 
quirements. 
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Unfortunately, the States have not yet generally provided an 
examining board for their own employees. The desire for civil 
service reform has been gaining ground quite rapidly, however, 
and it is probable that the near future will see civil service com- 
missions established in other States than the few that now posr 
sess them. Still, there is hardly a session of the legislature in 
any of the States where the commissions exist that does not 
witness efforts made to destroy the law. 

Minnesota has gone surprisingly far in providing examining 
boards for occupations other than the professions: — bakers, 
plumbers, and horseshoers are registered in that State. In the 
New York legislature of 1900 an effort was made to establish a 
State board of examiners for the sanitary inspection of barber 
shops. The Brennan bill that provided this board, was killed 
after some debate by a vote of 72 to 42. 

That this movement is one of great significance, and that it 
may, if carried so far as to interfere materially with the free 
choice of occupation, produce important economic results, will 
be apparent to anyone on reflection. 1 

5. Educational. — Boards of control of educational institutions 
and State boards of education are found in nearly all the States. 
Connecticut made a unique advance by establishing a board of 
sculpture, and Massachusetts has set an excellent example by 
providing for a public-library commission. 

Notwithstanding vigorous efforts to divorce politics from the 
educational and philanthropic activities of the States, the tempta- 
tion to use the positions in the different institutions and boards 
as "spoils of office" has usually been too great for governors to 
resist, and the results have frequently been deplorable. The re- 
cent experience of the Illinois State Board of Charities may be 

1 "If there is effective movement from group to group among laborers, value 
is determined in the end primarily by the sacrifice involved in labor, that is, by 
real cost of production; while relative wages depend on the intrinsic attractiveness 
of different sorts of work. If there is not effective movement from group to 
group, value and relative wages are both determined in the end by the final utility 
of the consumable commodities produced. In the recent discussions of the 
fundamental laws of value, the important bearing of the presence or absence of 
free choice of occupation by laborers has been strangely neglected." — Taussig, 
Wages and Capital, p. 108. 
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cited as a case in point. Public opinion, however, is becoming 
more and more educated on this matter, and we may confidently 
look forward to a time in the near future when in most of the 
States politics will play no part in the administration of the State 
educational and charitable institutions. 

6. Executive. — The desire on the part of many States to get 
something done to carry through some great enterprise, even 
though at times it involved the entry of the State on ground sup- 
posed to be the exclusive domain of individual enterprise and 
initiative, has led to the formation of boards and commissions 
charged with such duties as the following: Construction of high- 
ways, control of the public printing, selling of liquor (South Caro- 
lina), managing great sewerage and water systems, laying out 
extensive parks, constructing and repairing levees (Louisiana and 
Mississippi). 

Massachusetts has led the way in this class of commissions. 
Her highway, subway, park, water, and sewerage commissions are 
all excellent examples of what the State may do under certain con- 
ditions. Municipalities, of course, have long been engaged in 
the construction of waterworks, sewerage systems, and parks, 
but there have been comparatively few examples of a State's 
undertaking such enterprises as these; hence, the special interest 
that attaches to their success or failure. The occasion for a num- 
ber of these commissions in Massachusetts is peculiar to the 
conditions prevailing around Boston. A number of thriving and 
well-to-do communities have grown up within a small radius of 
Boston, but their governments are entirely independent, though 
they stand in very close commercial and physical relation to the 
Mother City. It became obvious that it would be to the advan- 
tage of all concerned that a general system of parks, water, sew- 
erage, and transportation be devised; but as the towns were by 
no means ready to sink their individual existence in a Greater 
Boston, it seemed best to have the State come in and provide a 
commission that would unify action, and yet save the rights of 
each. 

The commissions have thus far been remarkably successful in 
what they have undertaken. The highway commission has had 
an especially satisfactory career; and though it has spent a large 
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sum, not a word of complaint as to misappropriation of funds 
has been heard, and no serious criticisms made on the work per- 
formed except as to general policy. It was urged by many that 
continuous good roads should be built instead of the detached 
sections planned by the Commission. So strong was the demand 
for a different policy that a change was made a few years ago in 
the personnel of the Commission. The character of the commis- 
sion has been uniformly high. Most of its members have been 
experts of great reputation, and their general standing has been 
such as to command the highest respect. 

Up to the present time, the work undertaken by the States 
through their executive boards has consisted chiefly of great 
engineering enterprises. The important exceptions are, the con- 
duct of a public-printing establishment, the purchase of school- 
books, and the sale of liquors. It must be said that the conduct 
of all these enterprises by the State has been fairly satisfactory. 
That there has been any striking advantage to the public may 
well be doubted. Probably the activity of the States has hardly 
gone far enough in extent or time to warrant any sweeping judg- 
ment. That it has attempted these lines of work at all is a mat- 
ter of deep interest, and may well cause us to ask in expectancy, 
What next? 

7. Corrective and Philanthropic. — Under this caption may be 
grouped such bodies and officers as boards of police and of 
charity and correction, general superintendent of prisons (Mas- 
sachusetts), State agent to prevent cruelty to animals (North 
Dakota). Nearly one-half of the States have State boards of 
charities. In all the States having institutions for the defective, 
dependent, and delinquent classes, there are boards of control. 
Leaving these out of account, the various bodies or officers under 
this head, with one exception (Massachusetts, "State Aid"), are 
the result of attempts to centralize administration in the State 
government, — to supervise and control local authorities. To a 
certain extent, therefore, they are in opposition to the policy of 
home rule. 

Such work, however, was undertaken reluctantly by the State 
governments, and only when the abuses under the local govern- 
ments were too great to be borne. The administration of public 
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charitable institutions, like the almshouses and hospitals for the 
insane, or corrective institutions, like the jails and prisons, was 
admittedly bad almost everywhere. This was due sometimes to 
the poverty of the local communities, but usually to ignorance of 
actual conditions, and to lack of acquaintance with better methods, 
or to the short-sighted penuriousness of the people of the com- 
munity. 

The State boards of charities, in Indiana, Ohio, and New York, 
are doing an incalculable amount of good by inspection and the 
requirement of reports. We should be better pleased, no doubt, 
if each community needed no inspection and required no over- 
sight — if the impulse to better things came from within rather 
than from without. It has been found in England, however, 
after long centuries of trial, and in this country after a consider- 
able period of experience, that the local authorities cannot be 
relied upon to reform their methods of poor relief, or to stay 
reformed, if by chance they have a spasm of virtue and improve 
matters for a while. 

Perhaps the explanation of the steady improvement under the 
State board system may be found partly in the fact that the whole 
of the State seldom degenerates at the same time; that if one 
part deteriorates, the other portions, acting through the central 
body, — the State board, — apply the spur or the whip. In part, 
the explanation may be that the publicity which the State board 
can give to the failures of the local authorities, keeps the latter 
ever on the anxious seat. 

The control of the local police by the State is an experiment 
which has been thoroughly tried in Kansas, and partially tried 
in Massachusetts. In neither State is there a central board; but 
the members of the local boards are appointed by the governor, 
and may be removed by him. This is the reason for placing 
them among the State officers. It is quite doubtful if the laws 
are better executed by this arrangement. In actual practice, it is 
found that the governor, as a rule, appoints in each city the kind 
of a commission the majority of the citizens wish. If a commis- 
sion is appointed, not backed by the mass of the people, arrests 
and convictions are very difficult to obtain. In Massachusetts, 
the interference of the State with the right of the locality to ap- 
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point its own police, is confined to the cities of Boston, Taunton, 
and Fall River. Much complaint is made in Boston, by Demo- 
cratic papers at least, that such an arrangement takes from the 
city the right to manage its own affairs. So long, however, as the 
city is Democratic and the State outside Republican, there need 
be little expectation of a change. 

No one can glance over the foregoing activities of the com- 
missions without remarking their varied and important character. 
They reflect the complexity of modern life, and suggest the im- 
minence of a government paternalism more far-reaching than our 
country has known in the past. 

It is clear that such delicate and difficult duties as those de- 
scribed can be rightly performed only by experts. Technical 
training and skill, not party service, must be the criterion for the 
personnel of the commissions. If party service determines, one 
of two things will happen: either the work will be badly done, 
and great interests will suffer, or else an expert will be employed 
to do the work that should be done by another, and the State 
must pay two salaries when one would suffice. The principle here 
involved has been particularly illustrated in the affairs of our 
cities. President Eliot remarks in his American Contributions to 
Civilization, that "the failure of the democratic form of govern- 
ment has occurred chiefly in those matters of municipal adminis- 
tration which present many novelties and belong to the domain 
of applied science; such as the levying of taxes, the management 
of water supplies and drainage systems, the paving, lighting, and 
cleaning of highways," etc. After calling attention to the high 
degree of scientific training which such matters require, he 
notes "the antiquated methods of municipal administration, 
and particularly the short and insecure tenures for the heads 
of departments," as being responsible for "the greater part of 
the municipal evils which are bringing discredit on free insti- 
tutions." 

Much that he says can be applied with equal force to the State 
governments. Massachusetts, it is true, is far in advance of 
most of the States in the care exercised in choosing officers. Here 
experts are usually preferred to politicians, and competent officials 
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are retained for long periods. 1 Even Massachusetts, however, has 
something to learn along these lines. 

Having considered the origin and duties of the boards and 
commissions, attention should now be turned to the relations of 
these new organs of government to other and older features of 
the general framework of the State. We should know how they 
are articulated with the executive, legislative, and judicial depart- 
ments, as well as their relations with the local government. 

///. Relation 0} the Boards and Commissions to the Governor 
and the Legislature. 

State commissions, whether composed of several members, 
usually three or more, as is generally the case, or of only a single 
commissioner, are constituted through appointment of the mem- 
bers by the governor, subject usually to confirmation by the 
Senate. Reports are made in some cases to the legislature, in 
others to the governor. 

It frequently happens that the law organizing the commission 
is so expressed as to give the governor, after making the appoint- 
ment of its members, no further control over the actions of that 
body. The power of removal either is denied him, or is hedged 
about in such a way as to make its exercise practically imposssible 
except for the grossest malfeasance. Often the legislature has 
granted these commissions almost complete power in their sphere, 
and placed in their hands the uncontrolled expenditure of large 
sums of money. On their appointment by the governor they are 
launched in their orbit with practically no one to restrain or 
limit their action within the law. The governor's reputation may 
suffer by their action, yet, as he has practically no power of re- 
moval, he is helpless, except so far as he may direct public at- 
tention to the wrong-doing. In effect, the commission system 

1 The growing demand for technically and scientifically trained men for the 
government service is noted in a recent report of the Civil Service Examining 
Board for Boston and vicinity. The report states that efforts have been made 
to stimulate "interest in the government service and to create a more general 
demand for technical and scientific examinations; and to this end, announce- 
ments of examinations have been distributed in the Institute of Technology, Har- 
vard University, and Tufts College. The effect has been apparent." 
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establishes a fourth department of government directly respon- 
sible neither to the people, for the members are seldom elected; 
nor to the legislature, for it does not appoint or remove; nor to 
the governor, for though he appoints, it is seldom he has the 
power of removal. 

Of the changes that have taken place in the structure and func- 
tion of the State government during the century, none seems 
more striking or more suggestive than the growth of this fourth 
department of government. Of course, the commissions are in- 
timately connected with the three traditional departments in cer- 
tain ways, — e.g., appointment, reports, etc., — and are dependent 
upon them in an important respect for supplies, etc.; nevertheless, 
they have a field of their own, an orbit traversed only by them- 
selves. 

In Massachusetts, where the system has attained its fullest 
development, complaints are frequently heard of the multipli- 
cation of boards and commissions, of their failure to work to- 
gether, of their irresponsibility, and the expense necessary for 
their maintenance; but one who studies the signs of the times 
will hardly expect that the functions assumed by these organiza- 
tions will be given up by the State. Most of them have clearly 
demonstrated their usefulness. 

The growth of the commission system stands in intimate 
relation with a clearly discernible tendency in the character 
of the governor's position. While the office of President of the 
United States has been growing in power since the adoption of 
the Constitution, the office of governor in the States has been 
decreasing in importance. The reason is, in large part at least, 
that with the growth of administrative work on the part of the 
national government has gone a corresponding increase in the 
influence of the President. Usually Congress, when establishing 
new administrative features, has placed them under the Presi- 
dent's direction; and as he has had, during almost the whole 
period, full power of removal as well as of appointment, he has 
been enabled personally to control and direct the whole adminis- 
tration from top to bottom. Very different has been the history 
of the governor. Whether from jealousy or from distrust, it has 
been the almost invariable practice for the legislature to retain 
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in its own control a considerable amount of administrative work; 
and what has been transferred to the executive, has been given 
to him with qualifications. 

A reversal of this policy is strongly advocated in some quarters, 
and a vigorous effort is making to rehabilitate the governor, — 
to make him, not merely the nominal, but the real head of the 
administration, responsible for its doings, and able to carry out 
a consistent and comprehensive policy. It is not sufficient, the 
argument goes, to give him merely the power of appointment: 
it is necessary that he have also the power of removal. If we 
believe, as we claim we do, in the old Montesquieuan view of the 
necessity of a division of the powers of government among three 
departments which shall be independent of one another, and 
sufficiently powerful to act as a real check upon one another, 
something must be done to raise the executive from the position 
of innocuous desuetude into which it is slowly sinking. 

To make the governor the real head of the growing adminis- 
trative organization that is seen in the boards and commissions, 
would greatly strengthen his position, and at the same time do 
away with this fourth department, composed of independent ad- 
ministrative bodies, which seems to have no true place in our 
system of government, and which prevents the proper working 
of our system of checks and balances. 

IV. Relation 0} the Boards and Commissions to the Courts. 

It is important to know the legal status of these new organs of 
government. They have occasionally come in contact with the 
courts: how have they fared? May a legislature delegate such 
important powers as are now exercised by many commissions? 
Does the legislature itself possess the powers which commissions 
claim? If the legislature does possess them and may delegate 
them, are there restrictions in the United States Constitution or 
elsewhere on their exercise by these commissions? Such are the 
more important questions that present themselves on any ex- 
tended examination of this subject. These various questions 
I now propose to answer, so far as possible, in the words of the 
court. The first question is that as to the right of the legisla- 
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ture to supervise, regulate, or manage the various matters that 
have been intrusted to boards and commissions. 

The Supreme Court of the United States, in the famous case 
of Munn v. Illinois, 1 laid down this principle in the course of their 
decisions: — 

When, therefore, one devotes his property to a use in which the 
public has an interest, he, in effect, grants to the public an interest in 
that use, and must submit to be controlled by the public for the com- 
mon good, to the extent of the interest he has thus created. 

Certainly this is a very broad doctrine, and seems sufficient to 
cover the different interests represented by the State boards and 
commissions. It has not gone without question, however; and in 
the case of Budd v. N. Y., 2 decided in 1892, the case of Munn 
v. Illinois was reviewed and adhered to. But there was a strong 
dissenting opinion, and the following extract will give the point 
of view and ground of objections: — 

The vice of the doctrine is that it places a public interest in the 
use of property upon the same basis as a public use of property. Prop- 
erty is devoted to a public use when and only when the use is one in 
which the public in its organized capacity, to wit, the State, has a 
right to create and maintain, and, therefore, one which all the public 
has a right to demand and share in. The use is public, because the 
public may create it, and the individual creating it is doing thereby 
and pro tanto the work of the State. The creation of all highways is 
a public duty. . . . But this public use is very different from a pub- 
lic interest in the use. There is scarcely any property in whose use 
the public has no interest. . . . 

The paternal theory of government is to me odious. The utmost 
possible liberty to the individual, and the fullest possible protection 
to him and his property, is both the limitation and duty of govern- 
ment. If it may regulate the price of one service, which is not a pub- 
lic service, or the compensation for the use of one kind of property 
which is not devoted to a public use, why may it not, with equal reason, 
regulate the price of all service, and the compensation to be paid for 
the use of all property? And if so, Looking Backward is nearer than 
a dream. 

1 94 U.S. 113. s 143 U.S. 517- 



No. 4-1 STATE BOARDS AND COMMISSIONS. 649 

This view was not, however, the view of the court, and we 
must conclude, from the above discussion, that the legislature 
possesses the power in question. The next point to be considered 
is its right to delegate the exercise of the power to boards, com- 
missions, or officers. 

In the case Railroad Co. v. Gibbes, 1 decided by the United 
States Supreme Court in 1892, the question of compelling the 
railroad companies to bear the expense of maintaining a State 
railroad commission was under consideration. The court, after 
showing that the provisions of the law assigned to the railroad 
commission certain duties, which, when "properly discharged, 
must be in the highest degree beneficial to the public, securing 
faithful service on the part of the railroad companies, and safety, 
convenience, and comfort in the operation of their roads," pro- 
ceeded to state its opinion that "the State had, without doubt, 
the power to prescribe the regulations mentioned, because, 
though the railroad companies were private corporations, their 
uses were public." It then uses the following language, of special 
importance to the point under consideration: — 

The regulations may extend to all measures deemed essential not 
merely to secure the safety of the passengers and freight, but to pro- 
mote the convenience of the public in the transaction of business with 
them, and to prevent abuses by extortionate charges and unjust dis- 
criminations. It may embrace a general supervision of the operations 
of their roads, which may be exercised by direct legislation, command- 
ing or forbidding, under severe penalties, the doing or omission of 
particular acts, or it may be exercised through commissions specially 
appointed for that purpose. The mode or manner of regulation is a 
matter of legislative discretion. . . . 2 When exercised through commis- 
sions, their services are for the benefit of the railroad corporations as 
well as of the public. Both are served, . . . and there would seem to 
be no sound reason why the compensation of the commissioners in 
such cases should not be met by the corporations supervised. 

As bearing. directly upon this point, Professor Thayer's com- 
ment will be of great interest: — 

1 142 U. S. 386. 2 Italics are mine. 
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It may be doubted that there is any difference between the action 
of a legislature and that of a legislative commission, as regards the 
questions involved in such a case as Chicago, etc., Ry. Co. v. Minne- 
sota, when once it is clear that the legislature has really undertaken 
to confer upon the commission the power in question. If the legisla- 
ture can exercise it, it would seem that it may confer on the commis- 
sion a like authority. 

Yet, as regards subordinate bodies, there is always the question of 
construction as to what authority has, in fact, been conferred on them; 
and in passing on this, established common law principles are appli- 
cable, which ordinarily, and in the absence of clear legislative inten- 
tions to the contrary, enable the courts to control their action as not 
authorized by the legislature. Similar action by the legislature itself 
can be condemned only if it be unconstitutional. 1 

Having now the opinion of the highest court in the land on the 
powers of the legislature and its right to delegate these powers, 
we pass to a consideration of the limitation on their exercise in 
the hands of a commission. 

In the foregoing quotation from Professor Thayer, the point is 
emphasized that the powers of the commissions will be construed 
in the light of established common law principles unless the 
legislature clearly expresses its intention that the principles 
shall not hold. We find in the same line the Supreme Court in- 
sisting, in Chicago, etc., Railway Co. v. Minnesota, 2 that the 
provision in the United States Constitution, that no person shall 
be deprived of life, liberty, or property without due process of 
law, prevents a railroad commission from passing finally on the 
rates to be charged by a railroad company when no judicial in- 
quiry is instituted, that is, when there is nothing that corresponds 
with due process of law. The Minnesota statute that established 
the railroad commission was interpreted by the supreme court of 
that State as providing that the rates settled upon by the com- 
mission should be final and conclusive as to what are equal and 
reasonable charges, and that there could be no inquiry by the 
courts as to the reasonableness of said rates. Accepting this 

1 Thayer: Cases in Constitutional Law, I, 672. 

2 134 U. S. 418. 
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interpretation of the statute as correct, the Supreme Court of 
the United States declared: — 

It deprives the company of its right to a judicial investigation, by 
due process of law, under the forms and with the machinery provided 
by the wisdom of successive ages for the investigation judicially of the 
truth of a matter in controversy, and substitutes therefore, as an ab- 
solute finality, the action of a railroad commission which, in view of 
the powers conceded to it by the State court, cannot be regarded as 
clothed with judicial functions or possessing the machinery of a court 
of justice. . . . 

No hearing is provided for, no summons or notice to the company 
before the commission has found what it is to find and declared what 
it is to declare, no opportunity provided for the company to introduce 
witnesses before the commission, in fact, nothing which has the sem- 
blance of due process of law; and although, in the present case, it ap- 
pears that, prior to the decision of the commission, the company ap- 
peared before it by its agent, and the commission investigated the 
rates charged by the company for transporting milk, yet it does not 
appear what the character of the investigation was, or how the result 
was arrived at. 

The principle here enunciated as applying to railroad com- 
missions will, of course, apply to any other commission that 
tries to exercise the power of regulating charges. It is clear, 
therefore, that the federal courts stand as a bulwark against any 
final deprivation of life, liberty, or property by a commission, 
and that the actions of the commissions are subject to review 
by the courts. Undoubtedly, this is a serious, though probably a 
salutary, restraint. The difficulty is that the court must judge 
a mass of detailed information that it has neither the time nor 
the expert knowledge to consider properly, and a conscientious 
attempt of the judges to master the problem gives the opportu- 
nity, so frequently abused, of delaying the operation of the com- 
mission's orders in a given case. 

V. Relation 0} the Boards and Commissions to the Local 
Governments. 

In the establishment of all the State commissions, and especially 
of the executive commissions, there is observable a decided move- 
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ment toward centralization. It is curious to note in this con- 
nection, that in the countries of the Old World where centraliza- 
tion has been carried farthest, namely France and Germany, 
there is a decided movement towards decentralization. 1 It is 
probable that extreme centralization and extreme self-government 
of localities are both undesirable, and a moderate degree of each 
is preferable. This, it seems to me, is the conclusion derivable 
from experience in the four countries of the world where govern- 
ment and administration have received the most intelligent and 
continuous consideration. Thus, it is going too far in the direc- 
tion of centralization, it seems to me, when the control of the 
local police is taken from the locality; and too far in the direction 
of local self-government when great thoroughfares, in which many 
communities are interested, are left to the unaided and usually 
unintelligent management of a non-progressive locality. There is 
a mean here, as elsewhere, and it is the place of the statesman to 
discover it. He must find the point where local self-respect and 
initiative are preserved, and yet the general interests are suf- 
ficiently secured. 

The experience of the Massachusetts Highway Commission 
presents something of value in this connection. It has been so 
universally the custom in this country to make the roads a local 
matter, that intrusting to the State a share in construction and 
management was pioneer work, with no precedents. 2 Careful 
consideration was given to the best way of preserving local inter- 
est in the roads, and also of preventing that "pauperizing" of 
localities so apt to occur if the State assumes the whole burden. 
The following points embody the solution of the problem that 
commended itself to the framers of the Act organizing the Mas- 
sachusetts Highway Commission: — 



1 "Now while the tendency of the United States and England has been towards 
administrative centralization, the tendency in France and Germany has been 
towards administrative decentralization. Within the last twenty years, many 
matters which formerly were regulated by the instructions of the heads of depart- 
ments have been put into the hands of the officers of the localities to be attended 
to in their own discretion." — Goodnow. 

2 New Jersey, it is true, had made some beginnings in general road improve- 
ment, but the plan did not involve centralization. 
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(1) Road construction is undertaken by the State commission 
only on petition by local authorities. 

(2) One-fourth of the amount expended by the State must be 
returned within six years by the counties in which the work is 
done. 

(3) The localities are encouraged to bid for the construction of 
the roads in their areas, and are given thirty days to decide 
whether they will elect to do the work at the terms proposed by 
the commission. If they do not so elect, private contractors are 
permitted to bid. 

The value of these provisions will be recognized at once. Not 
only will the attention of the people be turned to the condition 
of the highways in their vicinity, but, if they undertake the work, 
much valuable experience will be obtained in scientific road- 
building; for all work must be done according to the plans and 
under the supervision of engineers sent by the State commission 
to reside at that point until the work is completed. Again, by 
sharing the expenditure with the State, the locality will have a 
deeper interest in the road, and feel very much as if it were paying 
its own way; for even a fourth of the whole cost of construction 
will involve a perceptible increase in the tax levy. 

After a short experience, it was found desirable to simplify the 
process of petitioning for road construction. It has also been 
made easier for towns and cities to undertake for themselves the 
work of construction, by repealing the rather ill-advised check 
on the commission's power to contract. The first Act stated that 
the town or city could not be allowed more than eighty-five per 
cent of the original estimate of cost of construction made by the 
commission. A later law leaves the matter of terms without any 
such limitation. 

Massachusetts has made other attempts than the one just 
noted to adjust properly local self-government and State control. 
The most interesting, perhaps, are the various metropolitan com- 
missions, that have for their object the unifying of the action of 
several communities grouped around a great city. The duties and 
powers of these commissions have already been described, and I 
refer to them here simply to note the difference between the so- 
lution adopted by Massachusetts and that adopted by New York 
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and Illinois for the same problem. In the latter States, Chicago 
absorbed its environs bodily, and New York did likewise. Boston, 
bearing, it is true, somewhat different relations to its nearby 
towns, has been content to secure united action in certain impor- 
tant matters by the appointment of these metropolitan commis- 
sions, but has left the several towns free to manage their own 
local affairs. This would seem to be following closely the ex- 
ample of our national system, and it is quite in line with the 
idea of the golden mean between State and local control. 

VI. The Future of the Commission System. 

It seems hardly possible that the present system of almost 
independent commissions can be permanent. They fail to work 
in harmony, to co-operate, to give each other the benefit of ex- 
perience that might be helpful. In the absence of a central 
control, there is no way to co-ordinate the duties of the several 
boards. The present seems to be a transitional stage, arising 
from the gradual assumption, by the State, of new duties without 
an adequate realization of all that is involved, and without any 
general plan. One can see in it a certain likeness to conditions 
just before Napoleon I assumed the government of France, and 
I am tempted to predict an outcome similar in nature to the 
administrative system he established. The French precedent is 
thus described by President Woodrow Wilson: — 

The Convention and Assembly had endeavored to direct affairs 
through Committees, Commissions, Councils, Directories, — through 
executive boards, in a word. For such instrumentalities Napoleon 
substituted single officers as depositaries of the several distinct func- 
tions of administration; though he was content to associate with these 
officers advisory councils, whose advice they might ask, but should 
take only on their own individual responsibility. "To give advice is 
the province of several; to administer, that of individuals," savs the 
maxim which he engraved on the pediment of the administrative ar- 
rangements of France. 1 

It will be noticed that Napoleon provided for advisory councils. 
Perhaps this would solve the problem of securing the advice 
1 The State, rev. ed. p. 214. 
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and assistance of persons whose experience or talents would be 
of great value to the State, but who cannot be induced to enter 
its service as paid employees. If such persons could be asso- 
ciated, as an advisory body, with the executive head of each 
department or division, the double advantage of wise council 
and efficient administration would be attained. 

Such a solution of one great problem must be accompanied by 
some scheme for the proper grouping of the commissions into exe- 
cutive departments. No doubt a number of possible combinations 
might be proposed. I suggest the following scheme, which pro- 
vides for all the important boards, and groups together those 
handling similar matters. It is based on the existing conditions 
in Massachusetts: — 

Department of Education: Public Schools; Nautical Training; Free 
Public Libraries; Normal Schools. 

Department of Examinations: Civil Service; Dentistry; Medicine; 
Pharmacy; Pilots. 

Department of Manufactures: Labor Statistics; Arbitration and 
Conciliation; Inspection of Manufactures; Lumber, Liquors, etc. 

Department of Agriculture: Agriculture; Cattle; Dairy; Horticulture; 
Inland Fish and Game. 

Department of Corporate Control: Railroads; Gas; Telephone/, 
Street Railways; Banks; Insurance. 

Public Works: Highways; Parks; Sewerage; Buildings; Land; 
Harbor. 

Department of Charities and Corrections: Lunacy, Feeble-Minded, 
Blind, etc.; Charity Work; Prisons, Reformatories, etc. 

Department of Public Safety: Health; Fire Marshal; Police. 

By way of summary and conclusion, the whole situation may 
be thus put: — 

The people of the several States, especially those in which 
there is an active commercial, political, or intellectual life, are 
steadily insisting that their State governments shall take a more 
active part in affairs, shall be a positive force in creating better 
conditions and regulating old ones. They have been feeling their 
way by the establishment of commissions, charged especially with 
certain duties of this nature. 
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From the first, appointments to the paid places have to a con- 
siderable extent been made without due regard to fitness or 
special ability. The non-paid places have frequently secured 
excellent men; but because these have been unable or unwilling 
to give their whole time to the State, certain evils have arisen 
from the partial service. Gradually, however, there is arising a 
demand for the best men and for their whole time. When this 
demand becomes sufficiently strong to insure adequate compen- 
sation, permanent employment, and considerate treatment, the 
State will be able to secure the service it needs. 

Meanwhile a movement for consolidation of the boards into 
departments has been growing. Eventually, departments will be 
formed in most States, I believe, and perhaps there will be at- 
tached to them advisory councils, made up of citizens whose wis- 
dom and influence could not otherwise be secured. The governor 
will be the head of the administrative system, and responsible for 
its proper management. Like the President of the United States, 
he will have the power of removal. 

How far the State will go in its supervisory, executive, and 
examining work, no one can predict; but the end is still far off, 
and I look for a great extension of State activities. Yet it is to 
be hoped that it will not go so far as seriously to check individual 
initiative nor weaken personal responsibility. 

Francis H. White. 



